
 

 

SOFTWARE DEVELOPMENT AGREEMENT 

This Software Development Agreement (the “Agreement”) is made and entered into on this 

day of ……………………………..(the “Effective Date”) 

BETWEEN: 

<Name of the Company>, a company organised and existing under the laws of India and  

having its registered office at …………………………….., India (hereinafter referred to as the 

“Client”, which expression shall, unless repugnant to the context or meaning thereof, be 

deemed to mean and include its successors and permitted assigns);  

AND 

<Name of the Company>, a company organised and existing under the laws of India and  

having its registered office at …………………………….., India (hereinafter referred to as the 

“Developer”, which expression shall, unless repugnant to the context or meaning thereof, be 

deemed to mean and include its successors and permitted assigns. 

“Client” and “Developer” shall be individually referred to as Party and collectively as 

“Parties”. 

WHEREAS: 

A. Client is …………… 

B. Developer is ………… 

C. The Client wishes to retain the services of the Developer for the purpose of 

development, enhancement and maintenance of software critical to the delivery of 

Client’s services to its services; 

NOW THEREFORE, in consideration of the premises and mutual covenants hereinafter set 

forth, the Parties agree as follows: 

1. SCOPE OF SERVICES 

1.1 Pursuant to the terms and conditions of this Agreement, the Developer agrees to use 

its best efforts to provide the services and complete the work agreed upon and 

described herein, in order to deliver the Software, including user and technical 

documentation hereto.  

1.2 The Developer will develop the technical design for the Software in consultation with 

the Client . The Software shall include hardware and software specifications; 

performance specifications; a narrative description of the system; a description of all 

input data (such as type, size, range of expected values and relationship to other 

data); a description of all screens, including sequence diagrams; and definitions and 

descriptions of all outputs and reports to be generated and the process for generating 

them. The Developer shall deliver the Software to the Client no later than …….(   ) 

days after the Effective Date. The Client shall have …………… days after receipt 

thereof to accept or reject the Software in writing. If the Client rejects the Software, 

the Client shall specify in writing the grounds for rejection and the Developer shall 

use its best efforts to correct the design within 10 (ten) days after notice of rejection. 

If the Client rejects the Software a second time, the Client shall have the option to 

repeat the procedure in this subclause or terminate this Agreement in accordance with 

Clause ………………  



 

 

1.3 The Developer agrees to provide its personnel with the personal computer systems, 

application programs, and network infrastructure necessary for each individual to 

discharge their tasks and responsibilities necessary to complete the Application 

Software. The Developer further agrees that the Developer is responsible for all costs 

thereof. The Client agrees to provide all hardware, operating system software, third 

party application software and other system components and network infrastructure 

necessary to support the development and deployment of the Application Software 

including development servers, source code repositories, deployment systems, kiosk 

configurations and other hardware and software components necessary to implement 

the Application Software in the Client operational environment. 

 

2. ACCEPTANCE 

Each software application delivered hereunder shall be subject to the acceptance testing 

by the Client for substantial conformance to the specifications. If the delivered software 

fails to substantially conform to the applicable specifications, the Client shall notify the 

Developer within ……………….. days of receiving the software and shall specify any 

failures with sufficient detail to allow the Developer to reproduce such failures. With 10 

(ten ) days of the receipt of the notice, the Developer shall correct the specified failures in 

the software or provide a written estimate of the cost and time required to correct the 

failures, unless such failures are caused by deficient provision of services by the 

Developer. Each software application resubmitted to the Client after the receipt of a 

Notice therefore shall be subject to the acceptance testing requirements described above. 

If any software application is so rejected three or more times, the Client may terminate 

this Agreement in accordance with Clause 5.2. 

 

3. OWNERSHIP 

3.1 The Parties agree that the Client is the rightful and exclusive owner of all Work 

Product. Work Product means the materials  software, tools, data, inventions, works 

of authorship and other innovations of any kind, including, without limitation, any 

deliverables under the Project Description/Statement of Work, and any improvements 

or modifications to the Client’s proprietary computer software programs or related 

materials that the Developer may make, conceive, develop or reduce to practice, 

alone or jointly with others, in the course of performing the services hereunder or as a 

result of providing such services, whether or not eligible for patent, copyright, 

trademark, trade secret or other legal protection, and any and all related patents, 

patent applications, trademarks, copyrights, trade secrets, and other proprietary 

rights. The Developer further agrees that since the Client is the rightful owner of all 

Work Product created under this Agreement, the Developer agrees not to use any 

software developed hereunder in any software development work which the 

Developer performs for any other party. The Developer hereby grants and assigns to 

Client all right, title and interest to all Work Product created hereunder, except as 

otherwise provided in subsection 4.4 (Existing Technology) below. Nothing in this 

Agreement or otherwise shall be construed to prevent the Developer from using 

general know-how, expertise, skill and understanding possessed prior to or gained 

during the course of performing the services hereunder. 



 

 

3.2 The Developer agrees that upon completion or termination of this Agreement, for 

whatever cause and without regard to whether all Software has been completed or 

accepted, one copy of all Work Product, including notebooks, data, information, 

source code, object code and technical documentation, and other material acquired or 

compiled by the Developer related to the services provided and the Application 

Software, shall be delivered to the Client. 

3.3 The Developer agrees to assist the Client, without compensation, in any reasonable 

manner, in the procurement , for the Client’s benefit, of patent, copyright, trademark 

and other proprietary rights in the Work Product in any and all countries. The 

Developer agrees to execute, when reasonably requested by the Client, copyright or 

other similar applications or assignments as may be necessary to protect the rights 

granted to the Client hereunder. The Developer will obtain for the Client execution of 

any such applications or assignments from any employee of the Developer who 

develops any Work Product hereunder. In the event that the Client is unable for any 

reason to obtain the Developer’s or Developer’s personnel’s signature on any 

document lawful or necessary for any purpose set forth in this subsection, including 

but not limited to those required to apply for, or execute patent, copyright, trademark 

or similar applications or assignments deemed necessary by the Client to carry out 

the purpose of this Agreement, the Developer hereby irrevocably designates and 

appoints each of the Client and its duly authorized officers and agents as the Client’s 

agent and Client’s attorney-in-fact to execute and file any such application, 

assignment or document and do all other lawfully permitted acts to further the 

procurement of patents, copyrights, trademarks and other proprietary rights with the 

same legal force and effect as if executed and delivered by the Developer. The 

Developer represents and warrants that it has or will have appropriate agreements 

with its employees and subcontractors necessary to fully effect the provisions of this 

Section 4. All fees, including attorneys’ fees and government agency fees, and all 

other expenses incurred in the procurement, maintenance, or protection of any 

intellectual property rights by the Client in the Work Product will be borne solely by 

the Client. 

3.4 The Developer owns, has developed, has acquired, or has obtained exclusive license 

rights to certain software, know-how, and trade secrets, and all intellectual property 

rights therein, prior to or independent of this Agreement (the “Developer  

Background Technology”) that Developer deems proprietary. The Developer shall 

retain all rights and ownership in all the Developer Background Technology. To the 

extent that any Work Product under this Agreement infringes Developer’s rights to 

the Developer Background Technology, Developer grants to the Client a perpetual, 

royalty-free, non-exclusive, sub-licensable and irrevocable right and license to use, 

modify, and copy such Developer Background Technology.  

3.5 If the Client, in its sole discretion, determines not to apply for a patent on any of the 

Work Product developed by the Developer during the course of this Agreement, 

Developer may request Client’s permission to patent such work product at 

Developer’s sole expense. In the event Client desires to grant Developer such 

permission to pursue a patent on the work product developed hereunder, the terms 

and conditions under which Developer may pursue such a patent shall be set forth in 

a separate agreement between the parties. 



 

 

 

4. FEES AND TERMS OF PAYMENT 

4.1 The Client shall pay INR………………. (Indian Rupee ………..) (Developer’s fees) 

for the services rendered hereunder by the Developer’s personnel.  Unless otherwise 

agreed upon by the parties in writing, in no event shall any fees exceed provided 

under this clause. 

4.2 The Client shall reimburse the Developer for any Client-approved out-of-pocket 

expenses incurred by the Developer in accordance with this Clause.  

 

5. TERM AND TERMINATION 

5.1 This Agreement shall commence as of the Effective Date and shall continue in full 

force and effect thereafter until (i) all services required under this Agreement is 

completed (ii) the Software has been developed and accepted by the Client, or (ii) 

until terminated as provided below. 

5.2 The Client may terminate this Agreement for any reason upon ………… days written 

notice to the Developer. 

5.3 In the event of any material breach of this Agreement by either Party, the non-

breaching party may terminate this Agreement immediately by providing written 

notice to the other Party. 

5.4 If this Agreement is terminated under either Clause 5.2 or 5.3 by the Client, the 

Developer shall within …………….. days of receipt of the notice of termination 

submit a final invoice to the Client which shall be paid by the Client in accordance 

with the provisions of this Agreement. 

 

6. RESPONSIBILITIES OF THE DEVELOPER 

6.1 The Developer will use its best efforts to ensure the continuity of the Developer’s 

personnel assigned to perform the services hereunder.. 

6.2 The Developer shall observe and comply with the Client’s reasonable and standard 

security procedures, rules and regulations  and policies.  

6.3 The Developer covenants that the services provided by it hereunder will be of the 

highest professional quality and conform to all generally accepted practices 

governing the design and development of the software of the same general and 

complexity. 

6.4 Notwithstanding anything else contained in this Agreement, the covenant under 

Clause 6.3 shall be deemed to be a warranty for current and future performance and 

shall continue until and for so long as the Developer is engaged to provide services to 

the Client with respect to the Software developed hereunder, including the 

maintenance and enhancement thereof. For the purpose of any applicable statute of 

limitation or statute of repose, discovery of the breach of this warranty shall be 

deemed to have been made when the Client first becomes aware of such breach.  

 

7. POINT OF CONTACT 

Both the Parties shall designate a point of contact (PoC) to serve as the main point of 

contact between the Parties. The scope of services provided by the Developer and conduct 

of the Developer’s personnel engaged in the provision of services that is not specifically 



 

 

outlined in this Agreement must be coordinated with and assented to by the Client PoC at 

all times. 

 

8. RELATIONSHIP OF PARTIES 

Notwithstanding any of the provisions of the Agreements, the relationship between the 

Parties shall be that of independent contractors during the term of the Agreement. A Party 

is in no way the legal representative or agent or employees of the other Party for any 

purpose whatsoever and has no right, responsibility or authority to assume or create, in 

writing or otherwise, any obligation of any kind or nature, expressed or implied, in the 

name of or on behalf of the other Party. 

 

9. INDEMNIFICATION 

9.1 The Developer (“Indemnifying Party”)agrees to indemnify, keep indemnified, defend 

and hold harmless the Client as well as its directors, officers, employees, contract 

workers and agents (hereinafter collectively referred to as the “Indemnified Party”), 

against any and all losses, liabilities, claims, damages, costs and expenses, including 

any and all reasonable costs and expenses incurred by the Indemnified Party in 

respect of enforcing any Claim under or pursuant to this Agreement , owing to or 

arising out of or in connection with the performance of the obligations of the 

Indemnifying Party under the agreement or breach of any representations, warranties, 

undertakings or covenants made by the Indemnifying Party. 

9.2 The Indemnified Party shall, immediately upon becoming aware of the occurrence of 

any event/condition or the existence of any circumstance that may, with the issuance 

of a notice, lapse of time or otherwise, constitute or lead to a Claim in terms of this 

Clause, issue a written notice (thereinafter referred to as the “Claim notice”) to the 

Indemnifying Party about the occurrence of such events/conditions or existence of such 

circumstances, along with all relevant documents and information within thirty (30) 

days from the date of becoming aware of such relevant event/condition or the 

existence, and the Indemnifying Party shall promptly take effective steps to mitigate 

any such potential Claim. 

9.3 In the event any Claim Notice served by the Indemnified Party on the Indemnifying 

Party hereunder arises out of, involves or results from any Claim or any legal or 

equitable action or any arbitration proceedings by a person who is not a party to the 

Project, the Claim Notice to the Indemnifying Party shall specify the amount of the 

liability arising therefrom.  

 

 

10. CONFIDENTIAL INFORMATION 

10.1Each Party hereby acknowledges that all information supplied by the other Party or 

their designated suppliers or vendors, under this Agreement including any Technical 

Information, sales information and any other Business Information that is acquired by 

the receiving Party in relation to or as a result of or in the course of execution or 

performance of the Agreement (hereinafter referred to as the “Proprietary 

Information”) remains the property of the Disclosing Party.  

10.2 Each Party undertakes to keep any Proprietary Information in strict confidence, and 

not disclose, reveal or divulge the same to any other Third Party at any time during the 

Term of the Agreement or after the expiry, cancellation or termination of the 

Agreement, unless prior written approval of the disclosing Party has been obtained, 

except in case where such Proprietary Information is disclosed, revealed or divulged 



 

 

to the receiving Party’s representatives on a need-to-know basis for purposes solely 

related to the manufacture, assembly and packaging of the Products in accordance with 

this Agreement. Any Party receiving Proprietary Information shall take such steps as 

may be reasonably required to cause its Representative and its subcontractors to 

safeguard the confidentiality of such Proprietary Information, unless: 

Such disclosure is required by the Applicable Laws;  

(a) The information is or becomes part of the public domain without breach of the 

Transaction Documents;  

(b) The information is lawfully in the possession of the receiving Party prior to the 

disclosure under the Transaction Documents and not subject to an existing agreement 

between the Parties; 

 (c) The information is independently developed by the receiving Party, completely 

apart from the disclosures under the Transaction Documents; or,  

(d) The information is received from a Third Party who lawfully acquired such 

information without restriction, and without breach of the Transaction Documents by 

the receiving Party, except for the information that is received from a Third Party for 

or on behalf of the disclosing Party.   

10.3Each Party shall be responsible for breach of the above confidentiality undertaking by 

it or its Representatives and undertakes to indemnify and hold harmless, the other Party 

and its Related Parties and their designated suppliers and vendors against all actions, 

proceedings, costs, claims, demands, liabilities, losses or expenses (including legal 

expenses) arising from such breach. 

 

11. PUBLICITY 

Neither Party will use the other Party’s name or marks or refer to or identify the other 

party in any advertising or publicity releases, or promotional or marketing 

correspondence to others, without such party’s written approval, such approval not to be 

unreasonably withheld. 

 

12. NOTICE 

All notices shall be in writing and delivered personally or properly mailed in the 

following addresses: 

 

Client: 

………. 

………. 

 

Developer: 

…………. 

…………. 

 

13. GOVERING LAW AND DISPUTE RESOLUTION 

13.1The validity, construction and performance of this Agreement shall be governed by 

and interpreted in accordance with the laws of India.  

13.2Any dispute, controversy or claim arising out of or in connection with the Agreement 

shall be attempted to be first resolved through discussions between the Parties. If the 

dispute is not resolved through discussions within a period of sixty (60) business days 

after a Party has served a written notice on the other Party requesting the 



 

 

commencement of discussions or such other period as may be agreed by the Parties, it 

shall be resolved and finally settled by arbitration in accordance with the substantive 

provisions of the Arbitration and Conciliation Act, 1996.  

13.3The Arbitral Tribunal shall consist of three (3) arbitrators whereby each Party shall 

appoint one(1) arbitrator and the presiding arbitrator will be mutually appointed by the 

two arbitrators so appointed. 

13.4The seat of the arbitration shall be in ……………….. The language of the arbitral 

proceedings shall be English, and all awards shall be in the English language. 

13.5The arbitrators shall have the right to award any relief they deem proper and consistent 

with the Agreement including costs. The arbitral award shall be final and binding on 

the Parties. 

 

14. NON-SOLICTATION 

Unless otherwise agreed to in writing, neither party shall solicit the other Party’s 

personnel for employment during the term of this Agreement and for a period of 2 (two) 

years thereafter. 

 

15. AMENDMENT 

The Parties agree that any amendments made to this Agreement must be in writing where 

they must be signed by both Parties to this Agreement.  

 

16. ASSIGNMENT 

Except to an entity that succeeds to all or substantially all the business or assets of a party, 

neither party may assign, transfer or subcontract the performance of its services, or any of 

its rights and/or obligations hereunder, without the other party’s prior written consent, and 

any attempt to do so shall be void. 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their 

representatives duly hereinto authorised, intended to be legally bound hereby, as of the day 

and year first above written. 

 

………………………. 

 

………………………… 

 

 

 


